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1. The fundamental distinction between “objectivelaw and “subjective” individual rights

In order to talk about individual rights, | havestito introduce you to a fundamental element ef@erman
legal thinking. This element is a distinction. Tdiistinction between the so called “objective” lamdahe so
called “subjective” (= individual) rights. This disction has consequences not only for the undedstg of
the substantive law but dominates also the straafiprocedural law.

It is important to note that while being dualistibe distinction does not create two utterly seteardegal
spheres. On the contrary: any individual right &sdd on a statute being part of a valid law. Thisell
known in civil law: for instance, the German ciedde is Germaiaw, of course, and, at the same time, it
establishes variousdividual rights, like ownership or contractual rights.

Generally spoken, lawways obliges its addressees to abide by certain behavio case of property law,
for instance, third parties are instructed notnerifere with a person’s private property. In aiddgitto the
establishment of such “objective” instructions, lemsome cases entitles individuals with the legal power to
enforce the established obligations. In case opgnty law it grants the ownership as an individtgiht,
entitling the owner to order third parties to faabénterference with his property. If someone djares such

an order, the owner has the right to bring the enatt court.

With public law the idea is basically the same. [Ruluthorities are obliged to follow certain legal
procedures when dealing with an individual andespect limits of their competence and the princidle
proportionality. That's the objective law as weldal Now the question arises whether the concerned
individual has the right to enforce these obligasiodHere some particularities are to be considered.

2. Functions of individual rights in public law

a) One of the main purposes of public law is talwg public authorities in the resolution of a giveonflict.
Its resolution is not put at the citizens’ disavati Subsequently, the concerned individual is imaed of
any legal power to enforce the legal instructionguestion. Administration is supposed to do itHion.

This of course can not be the whole story. Otherviie legal system would not be treating its aitizas
persons, but as mere objects. This would not igmment with the concept of the modern constitai
state. The modern constitutional state treatsetizas individuals and endows them with individigiits —
the most prominent of which are the fundamentditdgs laid down in Articles 1 thru 19 of the Genma
Federal Constitution. Thus, in public law, toojzehs are sometimes endowed with the legal powtarte
administration to adhere to the rules of law.

b) Some legal systems, as the French, conceptuadizénistrative courts as universal watchdogs doher
government. Not so in Germany: Administrative jiglicemedy is centred on the protection of indiatu
rights. In other words, a complaint would only dmitted to an administrative court if the plaintd&n
claim the violation of one of his individual rightSo, besides being an expression of the statpi®aition



of your individuality as a person, another majordtion of individual rights in German public lawts give
you access to legal protection against the stadeprotection which is given onlif an individual right
applies.

c) To complete this chapter let me clarify that lingal power to force administration to adhereules and
regulations is an element sibstantive law and thus not to be identified with the acdessourt. Access to
court is governed by the respective procedural lavgeneral the Code of Administrative Court Praged
According to its rules the existence of a substantndividual right is a prerequisite of court asse
Common law talks of the requirement of standinthia respect. The petitioner must establish thatights
have been infringed by the administrative act oiitbyrefusal or omission. The infringed right mbst an
individual right or as we call it a legally protedtinterest. He cannot approach the court to eafibre rights
of someone else nor can he claim a violation oitipal, social or economic interests not protedsgdaw.
Thus the German legal system bars citizens fromirigthemselves into advocates of public interests. We
shall see next, however, that fegal system itself may turn citizens into such advocates.

3. The understanding of individual rights in public law

Earlier attempts in defining the concept of indisad rights in public law started from thatent or the
interests of the individual. One former theory referred ba legal power to pursue one’s intent, another to
the legal power to pursue one’s interest. The twemtties eventually merged into a “combination ti&or
“Individual right” was then defined as “a protectiof interest, endowing the individual's intent kviegal
power”. But all these approaches are flawed. Thesl&tor is free to entitle an individual to purgugblic
interests, too. You will find an example of thattle statute on public access to environmentakimddion,
based on a European directive. There need notgersmnal interest to hold a right to access thsl kaf
information. The individual is thus made an instamhof enforcing the law. So here we have one efitist
cases where thieegal system itself turns citizens into advocates of public intere&ihce 1988, | have
therefore pled for an open approach, defining iiddial rights in public law as the legal power toc®
administration to adhere to the regulations bindingSome German scholars have adopted this new
approach but it doesn’t yet represent the maj@iyew.

4. The identification of an individual right in public law

One of the problems of the concept of individughts in public law is the difficulty to identify &m. That
may sound odd, but indeed, there are very few cabeasatutory law explicitly stating the existenoé
individual rights. Therefore, statutes require iiptetation as to whether they grant individual tggbr not.
Again, there are competing theories of how to apghnothis question. The “protective rule”-theory is
predominant.

According to this theory, public law grants an indual right if legal interpretation indicates tfalowing
elements to be present:

- Applicable law states a particular obligation

- That obligation does not solely serve publicliests, but individual ones as well and

- The addressees are granted the legal power ¢ocernthose interests against the administration



| do not adhere to this theory which is based endistinction between public and private interests my
understanding solely “public interests” do not &xi$here are no interests of a collective whichreotat the
same time the interests of its individual membditsus in the end the entire legal system serveafariv
interests. In addition to this theoretical objecttbe requirement of a statute serving privaterésts is also
in practice not easy to verify. Courts used to aersif the statute in question itself limits thamber of
beneficiaries. For example, if a statute protectsighbours” of an industrial plant from emissiotisg
number of beneficiaries is restricted by space.\ithgre exactly to draw the line is an intricatesjios. Are
French farmers who had to plough their fields uraerause of radioactive fallout from Chernobyl & b
considered legal neighbours of Chernobyl becausgilere so deeply affected by it? Such questionaata
reasonably be answered, thus the courts meanwialedaned this line of reasoning.

Because of theoretical flaws and practical problésisggest modifying the protective rule theory andp
the element of personal interest: In my opinioliglaw grants an individual right if:

- The statute seeks to protedegal interest — the question whether private or publiasignificant

- The protective nature of the statute is not aaial and

- Certain addressees are granted the legal povesrféoce those interests against the administration

5. Fundamental Constitutional Rights and individualrights in public law

A particularly tough question is the relation betwethe fundamental individual rights as grantedhia
constitution and the individual rights emergingnfradministrative law. Can they both apply at theea
time?

Well, usually not. It is the legislator’s call teeltheate the exact parting lines of conflicting Bamental
Constitutional Rights. For instance, the Constitutigrants property rights and at the same timesgive
protection to human health. What it does not tellisihow exactly to weigh a company’s right to lyee
choose production processes against the necessityotect neighbours from dangerous emissions. The
legislator has to decide about the emission comtndl also about the establishment of individuditago
enforce it. Once a respective statute is createsl,réference to the constitutional rights in questis
blocked.

However, if the wording of the respective admirastre law gives room for doubt, the fact that th@ssion
control serves to mediate a conflict of constitadilly protected individual interests provides adgline for
interpretation. If administrative law is meant tesolve a conflict of interests based on fundamental
constitutional rights the existence of an individaght is to be assumed. Thus the constitutioigddts have
what we call an “internal effect” for the underslang of administrative law.

This wording suggests that there could be “exteeffaicts”, too. And indeed, there are. This retersases
where legislation did not decide about the establent of individual rights. In such a situation
administration is directly bound by the fundamenmigits of the Constitution. So if there are nduds at
all, administration must directly apply the condgiin. If thereis a statute, however, which does not grant an
effective protection for the fundamental human tsgh for instance, altogether neglecting healtbhassn
the former example —, administration’s duty to olleg law doesot allow for the direct application of
constitutional rights, disregarding the statuteuestion. Instead, the respective act has to heghtdefore
the Constitutional Court. If the violation of fundantal rights renders the statute unconstitutioally the
Constitutional Court has the power to declare itlvo



6. An example from environmental law

The German Federal Emission Control Act providesafgood example. Among others, the act defines two
major obligations of the owner of an industrialmlaFirstly to avert a danger from the plant toghiours
and the public and secondly to take precautionagsures to prevent further risks. “Danger” in Gerraav
means a relevant likelihood of damage to a legakést. The fact that neighbours are explicitly tizered

as beneficiaries of the first obligation allow tbe assumption that the Act grants these addrefiseésgal
power to enforce their interests — like health mperty rights. If the owner does not avert relévdamgers
and the authorities fail to enforce this obligatiorighbours can press charges against the adratiost

What about precautionary measures? According t&theg of our Federal Administrative Court theylyon
protect the general public, not any individual. $hwith no particular beneficiaries specified, @eurt did
not assume an individual right corresponding todhkgation for precautionary measures. If authesifail
to enforce this obligation, neighbours have ne titl access administrative jurisdiction.

| challenge that ruling. It lacks understandindledf nature of contemporary technological threatsvatiays
various sources of potential damage aggregate Wweay that makes it almost impossible to determine
liability. Different sources of risk each below th@eshold of a “danger” create negative synergibih
pose a relevant threat to the environment or toaruhealth. Legal protection shouldn’t end in thesses as
long as there is a plausible reason for concern.

7. Individual rights in public law and the Law of the European Communities

The national and the European legal systems anglydeatwined. Community law itself grants individua
rights to EU’s citizens, first of which are the Bpean fundamental rights as stated in the Eurofdanter
which is not formally in force yet but already netl to by the European Courts. It also forces nemb
states to establish individual rights in public lawen if inconsistent with the national legal ursdanding.

a) For a European citizen to challenge community, acis sufficient to refer to a European statutéch in
fact protects individual interests. One may retesuich a statute if an act in some way interferés such
interests and the act concerns the plaintiff irdireilly. Thus, on the European level an individigthtris not
required for court access.

b) European law may provide the legal power tolenge national acts, too. European law obliges the
member states to effectively realise its instrutidhrough the means of national law. In many cases
transforming such instructions in “objective” nai#d law alone will not prove effective. Often Eueam
directives call for the establishment of individugghts to ensure their full application. “Regutaits and
directives meant to protect health, consumers @retivironment eventually serve to protect the iiodizl
members of a community”, says the European Coulusfice. Therefore, individuals are entitled téoere

the respective European statutes. However, pltsraife required to be personally concerned by ¢gall
violation in question. For example, there needdmbtential effects on their health or propertygémeral,

the European Court of Justice follows a very lenagproach. Its apparent intention is to activaieoRean
citizens as advocates of the member states’ congaiaith European law.



8. In comparison: Administrative judicial remedy in Great Britain and France

Let me conclude with a few words on the British &wrdnch system of administrative judicial remedy. |
Britain, the right of action — meaning access torte depends on the existence of a sufficient@stein the
matter. So what Germany and Britain have in comnsothe exclusion of popular action — not just any
person is entitled to bring administrative violatiao court. What separates them is the Germariresogent

of alegally based individual right. In Britain, any “intereddoes the job. And British courts treat this low
requirement even more lenient. They take into amration the public interest in the terminationtioé
violation. For instance, a tax payer was clearegdréss charges against British payments to thepearo
Union — unthinkable in Germany. The general iddairizbthis leniency is — quote — “to call the attentof
the court to an apparent misuse of public poweshd of quote —, says the British High Court of idestSo,
what seems to be a rare exception in Germany-stitl turn citizens into advocates of public interess
what the British system is all about, making thaaapt of “individual rights” obsolete.

The French system comes very close to that. Adimatige judicial remedy’s objective is an impartial
supervision over administration. The right of actioes not require any individual right, but onl{iegal
position” being particular to the plaintiff. Forstance, the owner of a youth hostel was cleareprd¢es
charges against the shortening of school holidayery-odd to a German scholar of administrative. |8wis
the complaint of a civil servant, his colleaguefsrpotion could jeopardize his own future careemésally,
“individual rights” are rather uncommon to Frenamanistrative law. Even the Constitutional fundanaén
Rights are not fully construed as individual righds there is no constitutional complaint. As acegxion,
there are miscellaneousdroits subjectivs, but those are restricted to explicit contractoal statutory
definition.

9. Conclusion

So, what's the bottom line here? In Europe, then@er differentiation of “law” and “individual rightss
rather unique. Only Austria follows a similar apgech. European law takes an intermediate stanceirireg)

at least some interest to press charges. Of cotlvsagspective objectives differ decisively. Wiaar¢he
German legal system tries to restrict the rightaofion in order to keep administration and judicatu
functional, the European Communities rather needidary about noncompliance remaining unobserved.
The communities do not have a direct hold on naticedministrations in the sense of an effective
disciplinary supervision. Thus, thewed the citizen to “report” violations by bringing timeto the national
administrative courts.

Today as | mentioned an assimilation process hasrmemced — German public law now knows individual
rights beyond the protection of private interests,perhaps in some distant future the two systeitis w
converge.



